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NOTES 

Application of the Rule in Rylands v. Fletcher to the 
Storage of Gasoline in an Automobile in a Private Garage. — 
The Rule in Rylands v. Fletcher 1 has recently been applied to the 
keeping of an automobile in a private garage. 2 This extension 
or rather modern application of the rule seems to be in accordance 
with the English interpretation of it which holds that any use not 
consecrated a natural use by immemorial custom raises an absolute 
liability for any damage arising from such use. 3 The question 
has never been directly raised in the United States. There have 
been, however, several groups of decisions that tend to sustain 

1 L. R., 3 H. of L. 330 (1868). 

2 Musgrove v. Pandelis, 2 K. B. 43 (1919). 

3 59 U. of P. Law Rev. 320. 
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a prophecy that the American courts will probably reach the same 
decision, if the case arises in the same manner as did the recent 
English case, namely where a mere pleasure car was the subject 
of the discussion. 

The American jurisdictions that have adopted the Rule in 
Rylands v. Fletcher, in whole or in part, have generally tended to 
soften its application in cases of commercially productive uses 
because the economic necessities of this country have in the past 
demanded that activity be encouraged to the fullest possible ex- 
tent by refusing to harness these productive uses, with absolute 
liabilities not based on fault. 4 Furthermore, the country, being 
comparatively young in its civilization, had no such ancient uses 
as had England. Whether our courts therefore will deem the auto- 
mobile as an instrumentality to be classified with the productive 
uses and as such to be excepted from the application of the Rule 
or as rather an instrumentality of such inherent danger in comparison 
with its utility as to be within the Rule may well depend upon 
whether the question is first presented in the case of a commercial 
car or a pleasure car. 

The recent English case was decided upon the authority of 
two English cases, Vaughan v. Menlove 8 and Filliterv. Phippard.* 
The former case held that a hay-rick of green damp hay was such 
an inherently dangerous object that it constituted negligence to 
pile the hay improperly. The latter case held that a fire inten- 
tionally started upon one's land that later accidentally spread to 
another's land was a case for the application of an absolute lia- 
bility. In the United States, however, due probably to a mis- 
understanding of some passages in Blackstone, absolute liabilities 
in such cases have almost uniformly been refused. Though pos- 
sibly originally decided erroneously this line of cases has become 
so numerous and well accepted that there is no longer room for 
doubt that they clearly express our law on the subject. 7 It seems 
unlikely therefore that the decision in the recent English decision 
will have much weight with our courts, it being based on a line 
of cases in conflict with our own. 

As yet, there have been no direct decisions in the United 
States which fix the status of the automobile within the purview 
of the Rylands v. Fletcher Rule. However, there are certain 
decisions which are illuminating as indicating the trend of the 
judicial mind. While these decisions are not actual authority, 
since the facts are somewhat remote from the automobile case 
itself, yet their principle will perhaps be applied to the automobile 
case and will be regarded as binding in the jurisdictions in which 

* 59 U. of P. Law Rev. 373, 423. 

« 3 Bing. N. C. 468 (1837). 

«ii Q. B. 347 (1847). 

'Clark v. Foot, 8 Johns. 421 (N. Y. 1811); Tourtellot v. Rosebrook, 52 
Mass. 460 (1846); Fahn v. Reichart, 8 Wis. 255 (1859); Johnson v. Veneman, 
75 Kan. 278, 89 Pac. 677 (1907). 
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they have been decided. The storage of petroleum in tanks has 
been held to be a use within the principle of Rylands v. Fletcher 
in Minnesota and in the District of Columbia, 8 the damage occur- 
ring merely by reason of its fluid viscous qualities, and in Ohio as 
an inherently dangerous inflammable substance.' The decisions 
as to whether the storage of inflammable liquids, such as petroleum 
or gasoline, constitutes a nuisance or a reasonable use seem to be 
in confusion. While in the earlier cases there was a tendency to 
deem such uses a nusiance rather readily, now it seems that the 
commercial utility of such fuels is beginning to affect the courts 
and to cause them to declare the use a reasonable one 11 unless the 
circumstances of lack of safety appliances 12 or unsuitability of loca- 
tion" are rather extreme. 

In principle it would seem that the modern automobile has 
been developed and perfected to such an extent and its use become 
so general that the law in regard to it should follow in the footsteps 
of the law developed in regard to other objects of great utility, but 
at the same time to a limited extent inherently dangerous, such for 
example as the steam engine and boiler. The language of Robertson, 
C. J., in Lexington Co. v. Applegate 14 presents a well considered 
and clearly expressed concept of what the tendency of the law in such 
cases should be: "The onward spirit of the age must, to a reason- 
able extent, have its way. The law is made for the times and will 
be made or modified by them. The expanded and still expanding 
genius of the common law should adapt it here, as elsewhere to the 
improved and improving condition of our country and our country- 
men. And therefore, railroads and locomotive steam cars — the 
offsprings as they will also be the parents, of progressive improve- 
ment — should not, in themselves, be considered as nuisances, al- 
though, in ages that are gone, they might have been so held, be- 
cause they would have been comparatively useless, and therefore, 
more mischievous. " More recent cases have followed this concept 16 
and in Ohio which recognises the Rule in Rylands v. Fletcher it 
has been held that a steam boiler does not come within the rule, 
the court saying: "As an agent in the varied departments of in- 
dustry, the steam boiler has become a necessity in modern life." 1 * 
Can it be said that the modern automobile is a less necessary ob- 
ject of utility than was the steam boiler forty years ago? Cer- 
tainly the commercial truck appears to posses all the character- 
istics necessary to be fully covered by the analogy. q g 

8 Berger v. Gaslight Co., 60 Minn. 296, 62 N. W. 336 (1895); Construc- 
tion Co. v. Cumberland, 29 App. D. C. 554 (1907). 

* Laugabough v. Anderson, 22 Ohio C. C. 178 (1901). 

10 Regina v. Lister, 7 Cox C. C. 342 (1857). 

11 Harper v. Standard Oil Co., 78 Mo. App. 338 (1899). 
12 0'Hara v. Nelson, 71 N. J. Eq. 161, 63 Atl. 836 (1906). 

13 Whittemore v. Laundry Co., 181 Mich. 564, 148 N. W. 437 (1914). 

14 8 Dana 289 (Ky. 1839). 

15 Baltimore v. Radecke, 49 Md. 217, 33 Am. Rep. 239 (1878). 

16 Huff v. Austin, 46 Ohio 386, 21 N. E. 864 (1889). 



